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III. Assignments of Error

1. The Office of Administrative Hearings, its Board of Appeals and

the Trial Court erred when they each refused to apply Federal and State

Medicaid payment policies that require payment for covered, medically

necessary services substantiated by the State' s own medical records. 

a. The Administrative Law Judge and the Board of Appeals in its

final order erred when they refused to properly acknowledge the State' s

medical records exhibits when upholding the audit conclusions. 

b. The Administrative Law Judge, Board of Appeals in its final order

and the Superior Court erred when they refused to acknowledge that the

exhibits, medical records, chart notes and patient records documented the

provision of covered, medically necessary optometric services. 

2. The Department' s decision and the Appellate Division' s

modification of the decision are so internally inconsistent that the

remaining audit decision requesting repayment of $224, 114.64 out of

356, 000 paid must be reversed. 

3. The decisions of the Department, its Appellate Division and the

Superior Court should be reversed because of the Department' s failure to

abide by Federal Medicaid payment rules violated Appellant' s substantive

due process rights, resulted in a punitive confiscation and ignored the

effect of audit' s internal inconsistencies. 



IV. Issues Pertaining to Assignments of Error

1. Did the Office of Administrative Hearings, its Board of Appeals

and the Trial Court err when they each refused to apply Federal and State

Medicaid payment policies that require payment for covered, medically

necessary services substantiated by the State' s own medical records? 

a. Did the Administrative Law Judge and the Board of Appeals in

their final orders err when they refused to properly acknowledge the

State' s own medical record, exhibits when upholding the audit

conclusions? 

b. Did the Administrative Law Judge, the Board of Appeals in its

final order and the Superior Court err when they refused to acknowledge

that the exhibits, medical records documented the provision of covered, 

medically necessary optometric services. 

2. Is the decision of the Office of Administrative Hearings and the

Appellate Division' s modification of the decision so internally

inconsistent that the remaining audit decisions requesting repayment of

224, 114. 64 out of $356, 000 paid must be reversed? 

3. Should the decisions of the Department, its Appellant Division and

the Superior Court be reversed because of the Department' s failure to

abide by Federal Medicaid payment rules violated Appellant' s substantive

due process rights, resulted in a punitive confiscation and ignored the

effect of audit' s internal inconsistencies? 
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V. Statement of the Case

A. Procedural History

Beginning July 12, 2007, the Washington Department of Social

and Health Services conducted an audit of the billing records of the

Petitioner, Harold Bircumshaw, O.D. Administrative Hearing Exhibits, 8, 

9, 12, 20 The audit was completed and a final audit report issued on April

28, 2009, alleging four findings of an actual overpayment totaling about

11, 168. 50, Exhibit 29. The State extrapolated from this data to project an

overpayment of $224, 114.64, Exhibit 27, RP 1: 132. 

Dr. Bircumshaw requested an administrative hearing of the audit

on May 20, 2009 and a hearing was conducted over several days. RP

Volumes 1 - 16. The Administrative Law Judge affirmed the audit findings

in her decision and initial order issued May 12, 2010. Dr. Bircumshaw

filed a petition for review of the initial decision with the DSHS Board of

Appeals on June 15, 2010. The Board of Appeals issued a final order on

December 3, 2012. CP 1 - 80. Two of the four administrative findings were

overturned and two were upheld in the Final Order dated December 3, 

2012. Both parties filed motions for reconsideration and a decision and

order on reconsideration was issued on February 8, 2013, denying both

requests. 

Appellant petitioned the Pierce County Superior Court for review of

the amended administrative decision on March 8, 2013. CP 1 - 80. Judge
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John Hickman affirmed the revised decision on January 13, 2014. CP

6489 -6491. This appeal was filed February 10, 2014. CP 6494. 

The administrative record in this matter consists of 16 volumes

covering over 3, 500 pages together with over 400 exhibits. The hearing

included nine days of testimony and argument. The numbered exhibits

and audit summary refer to a " record number" which designates the

patient. The exhibits also have Bates stamp numbers on them. Wherever

possible reference will be made to the exhibit numbers and Bates numbers

as well as the record of proceedings including the volume and page

number. 

B. Substantive Facts

Harold Bircumshaw, O.D, is a provider of optometric services and

licensed in the State of Washington. He performed optometric services for

patients while employed by or operating Tacoma clinics. CP 1 - 80; Final

Order. Patients included persons eligible for services under the federal

Medicaid program administered by the State of Washington. Services

included examinations, diagnoses, prescriptions, ordering of glasses and

contact lenses, referrals and repair of existing eyeglasses. Patients

presented their Medicaid coupon to Dr. Bircumshaw which authorized him

to provide covered services at rates allowed by the state. Exh. 6. Dr. 

Bircumshaw signed a provider agreement with the state of Washington to

provide optometric services to eligible patient recipients of Medicaid. By
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signing this agreement, both parties agreed to follow Federal and State

guidelines. DSHS, Exh. 6. 

Medicaid patients would present their current medical coupon from

the Department of Social and Health Services to the provider prior to

services being received. RP 2, pp 14 -187, Testimony of Oridione. Dr. 

Bircumshaw would conduct an examination, make any requisite diagnosis, 

prepare a prescription, order glasses or contact lenses, and make any

necessary hardware repairs or provide authorized services to the patient. 

Prescription orders for glasses were then sent to the sole authorized

provider of eyeglasses and contact lenses, Airway Optical in Airway

Heights, Washington. Airway Optical provided a second confirmation of

the recipient' s eligibility by checking their records to determine when

previous services had been provided for glasses or contact lenses. RP 6: 

100 -102. If federal or state guidelines were not met, Airway would refuse

the order and return it to the provider. If documentation in the record

indicated that the order would be eligible by adding an Expedited Prior

Authorization ( EPA) code, then the proper code was added and the order

resent to Airway Optical. EPA codes were created and are required by

the state when eyeglasses or contacts were lost, broken beyond repair, the

prescription changed by more than . 50 diopters, or the lenses were

scratched or missing. RP 6: 100 -102. 



When the state Medicaid service office is billed by the provider for

services rendered a procedural code ( CPT) is indicated on the billing form

CMS 1500). These codes are copyrighted by the American Medical

Association (AMA) and are provided in the CPT Coding Manual that is

produced by the AMA. The full coding text was not made an exhibit. See

ATR 4. 57, page 29, Fn. 11. Common optical CPT codes include 92004

and 92014, routine examination for new and established patients; 92015

Refraction or prescription for eyewear; 92310, fitting contact lenses; 

92340, fitting of single vision spectacles; 92341, fitting bifocals; 92370

repair of eye ware; and 92390, supply of materials for spectacle repair. 

Par. 4. 26, Page 8, Exh. 92 and 93. This is only a partial list because the

extensive CPT codes are copyrighted by the American Medical

Association. The CPT codes are incorporated into the Washington

Administrative Code, WAC 388 -502 -0100 et seq. The vast majority of

optometric diagnostic work is described in about 10 CPT procedural

codes. RP 6: 46 -48; 108. 

During the audit process of the SURS reports, definitions of

copywritten CPT codes were truncated or changed by the state' s audit

team. Providers are required to use CPT manuals and the state' s Billing

Manual as their guideline for determining the correct billing codes. RP

1: 82 -84. While the state can and does impose certain regulations by

statute and administrative rule, nevertheless the state is sti
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federal rules. Federal regulations refer to " records" with little or no

explanation as to what the teen means or records documentation methods. 

42 CFR 433. 304, 447645 ( f) and .455. 2. The state admitted that they have

no written policies regarding the recording of documentation. RP 6: 72. 

WAC 388 -502 -0100 et sec sets forth the elements that are to be

documented, but fails to include any specifics about what format must be

used. Therefore a provider can reasonably conclude that the provider' s

state and federal documentation requirements are fulfilled when a patient

file is kept as a record and contains documentation elements as set forth in

the medical records for each service. 

Patient visits to an optometrist generate multiple different kinds of

records including examination forms, which can include a written

prescription with refraction data, state approved Airway optical ordering

fonns, referral requests from primary care providers (PCP), a referral

request from an optical provider to PCP or other specialist, responses by

providers to or for requests, examination forms regarding post- operative or

follow up care, etc. Not every patient visit or contact generates the same

kind of record, however included in the records and exhibits in this matter

were 138 out of 171 ( 80. 7 %) in which the Airway order form was

provided. See Exhibit 27, page 8, Bates #: 781. 

The Airway Optical order fora is significant because it is, in fact, 

a part of the patient record and contains all of the required documentation
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elements of WAC and federal regulation regarding record keeping. The

court may examine Exhibit N, Record # 111, Appendix A herein, which is

a medical record and order form that is sent to Airway Optical for

processing spectacle glasses. This exhibit has the following

characteristics: 

1. It specifically calls itself a " Medical Record." 

2. It provides an order number issued by the state of Washington. 

3. The State of Washington designed the form. 

4. Use of the form is mandatory for both the provider of the

hardware, Airway Optical, and for the optometrist, Dr. Bircumshaw. 

5. The form provides the patient' s name, date of birth, age, state

issued ID number, address, month eligible for services, and services

allowed. 

6. The form may provide a prior authorization number issued by the

state of Washington for eligible Medicaid participants. 

7. The fonn contains the provider number assigned exclusively to Dr. 

Bircumshaw. 

8. The form contains the order date or date of service. 

9. The forn contains optometric diagnostic information for both eyes, 

a prescription, and the pupillary distance between the eyes, abbreviated

PD, test results, care plan and lens grinding instructions. 
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10. The form contains frame style and measurements of eye size, 

distance between lenses ( DBL), the frame' s temple length and temple

type. These are physical characteristics unique to each patient and thus a

medical record. Not only do these elements found on the Airway Optical

order form satisfy state and federal requirements for documentation, the

State itself refers to these forms as " medical records." Initial Order, Pages

9 - 10, dated May 12, 2010. 

11. Contact lenses require much of the same information, but tailored

for contact lens prescriptions and orders

Redacted copies of medical record order forms designated as

DSHS exhibits and the DSHS medical coupon are attached hereto as

Appendix A for ease of reference. They are record numbers 1 7 and, 1 1 1

and 113. 

The Washington State Department of Social and Health Services

hereinafter " DSHS" or the " Department ") conducted a payment audit of

Dr. Bircumshaw' s practice for the three years between June 2, 2003 and

May 31, 2006. RP Bates # 000140, Final Order, ¶ 15. As a result of that

audit DSHS concluded that $233, 028. 66 of a total DSHS payment of

356,407. 35, or about 65% of all reimbursement, over that three -year

period should be repaid. RP Bates # 000350, Initial Order, ¶4. 22. The

severity of this position was particularly striking since it did not rely on

any assertion that the services billed were not medically necessary, that the
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beneficiaries were not eligible for service, that the provider was not

contracted to provide those services or that the services were not provided. 

RP 6: 31. Counsel for the Department asserted " This [ action] certainly

isn' t a challenge to Dr. Bircumshaw' s quality of care or respect for his

patients." RP. Vol 1, p. 68, Lines 19 -21. The Department did not care

whether the services were provided or not. RP. Vol 1, p. 60, Lines 1 - 25. 

Counsel for the Department stated " nobody' s going to be asking you

whether or not the services were provided." Id. She further commented

The Department... has not attempted to comment on at all whether

services... were provided or not..." Id. p. 51, Lines 1 - 13. 

The Department demanded that Dr. Bircumshaw repay 65% of his

total reimbursement, accumulated over a three -year period, delivering

medically necessary services, because his medical records were not

maintained in a manner desired by the Department. 

The DSHS audit had four stated objectives: 

1. To determine if the services billed and paid were provided

2. To provide a method of determining compliance with state
and federal regulations

3. To identify provider billing and /or payment irregularities
4. To provide a mechanism for data gathering to establish
and /or modify policies and procedures RP Bates # 000347, Initial

Order, p. 4, ¶ 4. 10; RP Bates 000139, Final Order, p. 4, ¶ 10. 

The audit findings were not categorized according to these

objectives so it is not easy to discern how each was approached or to what

extent each was accomplished. Objective # 1, which claims the

10



Department will determine if the services billed and paid were actually

provided, is particularly important to differentiate between errors and

fraud. The Department' s own attorney affirmatively ignored this objective

by the above statement. The Department asserted that this objective was

not of concern, though it is nonetheless a stated audit objective. The

Medicaid Fraud Control Unit pursued the first objective by surveying

historic patients regarding the services they obtained. RP Bates # 000301- 

306, Attachment K. The results of the survey were not released. The

Department asserted that an invisible patient confidentiality barrier cannot

be crossed for it to obtain its own records in order to determine if services

were rendered. The Department offers no insight as to why it does not

seek to verify if billed services were delivered. No facts were produced

which proved that reasonable and necessary medical services were not

provided by Appellant. 

No evidence was provided at all as to whether DSHS pursued

objective #4 and the remaining findings were not categorized in a manner

that reveals which findings were associated with which objective, if any. 

The audit plan did not provide any further description as to how objectives

2 or 3 would be measured or how DSHS would know if the objectives

were obtained. The Court and the Appellant are left to speculate from the

results and the audit report what these objectives were intended to measure

and if the objectives were obtained. 
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The confusion DSHS exhibited concerning its stated objectives

helps to understand why the resulting findings are equally confusing. The

internally inconsistent decisions, reversing some of the findings based on

the presence of medical records while making other, contradictory

findings in the face of the same medical record evidence requires reversal

of this order. 

After outlining the objectives of the audit, DSHS defined its scope: 

to measure compliance with regulations. RP Bates # 000348, Initial

Order, pg5, If 4. 13; RP Bates # 000000140, Final Order, p. 5, 1 14. This

statement suggests that the only objective pursued was objective #2: 

provide a method of determining compliance with state and federal

regulations. However, the results of the audit are expressed in terms of

various " findings" that are not associated in any direct manner with

regulations at all. 

The audit resulted in four general and 11 more specified

findings." These were: 1) patient record lacked sufficient documentation; 

2) incorrect exam code; 3) fitting of spectacles billed with repair and

refitting; and 4) erroneous billing. RP Bates # 000151 -170, Final Order

pgs 16 -35. Findings #2 and # 3 were dismissed by the State' s own

Appellate Division and were not advanced by the State on judicial review. 

The dismissal of findings 2 and 3 destroys the validity of the remaining

findings because they all have the same factual basis in the audit. 
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A recap of the audited records which were overturned in the

reversal of Findings 3A and 3B is attached hereto as Appendix B. The

full list of findings correlated to the Appellate reversal is in the State' s

Exhibit 27, Bates # s 789 -828. 

In only two instances does DSHS associate any general or specific

finding with a violation of a regulation. RP Bates # 000158, Final Order, 

p. 23, ¶ 69; p. 24, ¶ 71. Furthermore, DSHS fails to cite any criteria by

which determinations were made leading to these " findings." When

asked, the Department acknowledged that there are no written policies

describing what is and is not acceptable documentation for services

rendered. RP Vol. VI, p. 54, 712 -9. The only guidance provided by

DSHS is in the Billing Instructions that by the Department' s own

admission is limited to mimicking WAC 388 -502 -0020. RP Vol. 1, p. 

168, ¶ ¶4 -12. DSHS has no other guidance or criteria regarding

documentation. 

The findings appear to be based on the assertions of auditors who

lack clinical expertise or legal training. RP Vol. I, p. 80, ¶ 14; RP 6: 25. 

For example in paragraph 52 of the Final Order the auditors assert: 

The Core Provider Agreement requires the provider to

keep complete and accurate medical and fiscal records that
justify and disclose the extent of the services or items
furnished and submitted to the Department." 

13



This assertion is made without any reference to an audit objective

or any authority as to how the assertion might apply to DSHS payment

obligations. The Department provided no foundation as to how the core

provider contract, establishing a provider' s right to participate in the

Medicaid program, is related to the Department' s obligation to

compensate providers for medically necessary and covered services to

eligible beneficiaries. The Department' s position ignores its own Airway

Order Form that it calls a medical record. 

The Core Provider Agreement further states "[ I] f a provider

provides services to an eligible client then the provider shall be paid." 

Emphasis added). It allows but does not require, recoupment by saying

if services are not properly documented an over payment can be recouped

by the Department." So, if no evidence exists that services were not

provided then payment was mandatory and recoupment is not

The lack of experience in clinical optometric practice in the audit

participants lead to audit conclusions not based on any discernible medical

criteria. No individual with any optometric clinical experience

participated in the audit. Determinations of clinical coding, correctness of

exam codes, and sufficiency of documentation were being made by

auditors without optometric clinical knowledge or experience. RP Vol VI, 

p. 31, in 24 -25. ( DSHS Opening Brief, Exhibit 12, pgs. 6 and 14). The

14



only experience the audit team had with the specialty of Optometry was a

single audit conducted by a consultant who was involved in auditing an

Optician. Id. The team of four auditors was made up essentially of

technicians, acting by rule rather than actual knowledge or experience

with the particular service they were auditing. This process is in contrast

to the process established by DSHS to evaluate quality of care. 

Utilization Review (UR) is a concurrent, prospective, and /or

retrospective ( including post -pay and pre -pay) formal evaluation of
a client' s documented medical care to assure that the healthcare

services provided are proper and necessary and are of good quality. 
The review considers the appropriates of the place of care, level of

care, and the duration, frequency, or quantity of healthcare services
provided in relation to the condition( s) being treated. HRSA uses
InterQual ISDR Level of Care criteria as a guideline in the

utilization review process. 

Physician Related Services, Billing hlstructions, 2000, p. 32. ( Emphasis

added) 

Utilization review and quality review rely on established clinical

criteria. This is in stark contrast to the manner in which this billing audit

was conducted. DSHS did not survey community standards of practice for

Optometry and Optometrists. The Department did not solicit the input of

the American Optometric Association. Rather, the Department forged

ahead with an audit of an unfamiliar service with unclear objectives and a

lack of criteria for the findings it asserted. 

The Department' s findings are subjective judgments contradictory

to their own record fonns. For example, in paragraph 53 of the Final
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Order (Bates # 000151) CP 1 - 80, the Department asserts: " Neither of the

documents found in S14 is a chart note that justifies the billing for a

refractive state." There is no foundation given for that judgment and, in

fact, the judgment is false. The Department further asserted " An Airway

Order is simply documentation an order was placed." This ignores the

Department' s own name for its own record and the presence of the records

in over 70% of the cases analyzed. Airway Optical is the single contractor

permitted by the Department for ordering vision hardware. Department

Exhibit 32, Billing Instructions, pg. v. Airway Optical confirms that a

hardware order falls outside of the required waiting interval between

orders. Id. p. E.2. Airway requires that the order form be filled out

completely, including a copy of the Medical ID card. Id. Finally, the

Airway Optical order fore is called a Medical Record. 

Ms. Ordiome testified that the Airway Optical order form was not

recognized or accepted by the state as documentation or a chart note and

that the Airway order was not a chart. RP 1, pages 14 -187; Initial Order, 

Bates # 000152, Final Order P. 17, Par. 53. Given the state' s own record

description and the wealth of patient information this conclusion is

erroneous. Ms. Ordione conceded that she did not know what information

a state medical coupon contained. She testified that the state just did not

recognize the Airway Optical order fore or its contents as documentation. 

This begs the question. The State' s own fonn designated these documents

16



as medical records. Words such as " records ", " documentation ", and

chart notes" have already been defined by state and federal laws and

regulations. State regulations do not prohibit the use of the Airway order

form as documentation in a patient' s medical record, charts and file. The

State itself uses the term " Medical Record" and relied on the information

contained in Dr. Bircumshaw' s patient files to determine reversal of

Findings 2, 3A and 3B. 

The Department' s only citations of authority for how " chart notes" 

relate with authority for DSHS to deny payment are " Exhibits 30 and 31." 

Bates 144 -146, Final Order pgs. 9 -11. However, these exhibits are both

titled " Documentation guidelines for Evaluation and Management

Services," without citation of authorship or authority. There is no

indication why these references should be recognized or controlling on the

issue of whether services were properly provided by Appellant. The

Appellate Division Final Order dismissed findings 2 and 3, related to

evaluation and management services, for this very reason. Thus the only

reference provided relating to " chart notes" was dismissed. No other

authority is cited as to how " chart notes" relate to authority for DSHS to

deny or recoup payment for services rendered. 

The office of Administrative Hearings Appellate Division final

orders dismissed the initial findings 3A and 3B. Of the remaining

findings, Number 1 alleged inadequate documentation and finding number
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4 alleged erroneous billing. These two categories account for

approximately 90% of all the claims and 81% of the alleged overpayment. 

The audit reviewed 348 samples out of 9, 531 procedures or 3. 65% 

of the total procedures during the relevant period. Initial Order ¶ 4. 15, pp. 

5 -6. These 348 procedures had paid to Dr. Bircumshaw a total of

16, 716. 87, later reduced to $ 11, 703. 11. ID., Par. 4. 15, Pages 5 -6. From

the 348 procedures reviewed the state used an extrapolation process to

conclude that the state had erroneously paid for 9, 506 procedures and from

that small sample extrapolated that the resulting overpayment was

352, 808. 32, later reduced to $ 224, 116. 64. RP 1: 15, 17. The initial

administrative ruling referred to four different components or findings of

the audit to which components have two subparts and a third component

having three subparts. See Appendix B, Projected Sample Overpayments. 

Dr. Bircumshaw sought review before the Office of Administrative

Hearings, Appellate Division. The Appellate Division modified the order

of Judge Peterson by eliminating certain findings in the order. Findings 2, 

3A and 3B were reversed. Review Decision, December 3, 2012. This

reversal affected 41 records or 10. 8% of the total sample reviewed. These

findings were reversed based on the fact that " records" existed and were

part of the evidence produced during the administrative hearing. The state

had taken the position at the hearing that documentation, chart notes, and

records did not exist. Medical records, chart notes and documentation
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were provided for the auditor' s review and copied by the state for use as

exhibits. These records account for over 95% claimed audit failures. The

state did not appeal the reversal of these findings. 

The State' s professed goal was to insure that the sample selected

insured a minimum of 95% confidence level. Initial Order, Par. 4. 12, at

Page 5. In reversing a portion of the initial decision the OAH Appellate

Division rejected 25 of the claims because the State had simply added

those claims to the projected amount. Exh. 20, Page 8. This represented

about 8% of the records reviewed. Many records were removed from

consideration, after the 95% level of confidence was alleged to have been

attained, and before the audit hearing started. Add those records to the 25

claims above and a significant number of claims were removed from

consideration, therefore the 95% level of confidence was lowered, and

mitigated to a significantly debased amount. Moreover, similar or identical

claims that were included in Findings 1 A and 1B and 4 that would further

downgrade the confidence level because the documentation, medical

records and chart notes do exist as the Department' s Appellate Judge

found in reversing findings 2, 3A and 3B based on the fact that

documentation did exist. 

During cross examination Sally Ordione conceded the following

facts: 
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1. She had very limited experience in the ophthalmology field, 

RP 6: 25; 

2. She was not aware of any outside patient complaints, RP 6: 31; 

3. The CPT codes were abbreviated, RP 6, 46 -48, and dispensing

of glasses had different codes, RP 6: 52 -53; 

4. The Airway order forms did not disclose ordering intervals, RP

6: 56, 58 and treatment could be considered the prescription in

the order form, RP 6: 80; 

5. She could provide no statutory definition of a " medical

record ", RP 6: 72. 

The Department' s citation of legal authority for these findings is as

confusing as its stated objectives in its audit. Despite that the Department

outlined objectives and categorized findings, in fact all results were

defined in terms of "overpayments." Somehow the audit objectives

morphed into an audit for overpayments. Overpayments are defined in

both the Initial Order and the Final Order as " payments greater than the

payment owed." Bates 184, Final Order p. 49, ¶ 30. However, neither the

Final Order, nor the Initial Order, nor the Department itself provide any

authority at all of what " payment" is owed, on what authority it is owed, 

by what criteria it is owed, or on what authority is the Department allowed

to deny payment for medically necessary and covered services provided to

eligible enrollees. The hearing does not demonstrate the elements of what
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constitutes an improper payment. If the State' s own medical records

demonstrate the provision of services, no over payment existed. Judge

Peterson formed the issue precisely this way when she stated that the real

issue was whether the services were provided, RP 4: 67 -68. 

The Department offered no proof or differentiation of "proper" or

improper" payments. Rather, its claim rests on the auditors' findings of

non - compliance with a regulation. RP, Vol II, p. 16, lines 18 -20. 

Although it is never actually articulated, the Department appears to argue

that since certain documentation is required to justify payment, a finding

that certain documentation is lacking justifies recoupment of payments

whether or not the service was medically necessary and actually delivered

to an eligible beneficiary. The Department failed to define documentation

and failed to identify objective criteria to judge the adequacy of

documentation. Its own order form document is a medical record. 

The only guidance the Department provided regarding

documentation is from the Vision Care Billing Instructions. RP, Vol VI, 

p. 72, Line 24. However, the only reference in those billing instructions is

a recitation of the exact terms of WAC 388 -502 -0020. RP, Vol I, p. 167, 

Line 20 & p. 168, Line 12. This regulation ( the only guidance provided

on " documentation ") is a list of documentation categories. The

Department' s guidance was completely devoid of specification of where

documentation was to be kept, how recorded, how detailed, or how related
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or unrelated to billing records. The Department acknowledged that it had

no objective criteria of what constitutes adequate or inadequate

documentation. RP, Vol VI, p. 54, Lines 6 -9. The Department is left to

rely on non - clinical auditors inexperienced in the service of Optometry

making arbitrary judgments as to the adequacy of documentation. 

There are many examples of the Department' s arbitrary conduct. 

A " finding" was defined as where the auditor (non - clinical, inexperienced

and without guideline) determined there is an error. RP, Vol II, p. 16, 

Lines. 18 -20. The Department utilized CPT procedure codes for

designation of the service billed. The Department worked around the

requirement that the State pay for a license to use these codes by

truncating or shortening the descriptions." RP, Vol I, pgs. 123 — 124. 

However the Department arbitrarily added additional undocumented and

unpublished service requirements to CPT codes. See example for CPT

92370, Repair and refitting spectacles, in which DSHS adds the service

requirement of "dispensing ". RP. Vol VI, p. 50, L. 22 — p. 52, L. 11. The

Department refused to recognize a data rich Airway Optical Order, see

infra, as documentation. RP, Vol VI, p. 55, L. 4. The Department refused

to consider Transaction Histories or any infonnation from the

Optometrist' s electronic billing system as documentation. Bates 000156, 

Final Order, p. 21, Par. 65. 
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The Department' s claim that alleged inadequate documentation

justified recoupment of payments is a policy failed to define any resulting

damage. There is no rational association between the alleged

documentary inadequacy and the value of any actual resulting damage, if

any. The Department' s allegations of violation are completely devoid of

any reference to damage at all. The Department never demonstrated that

the services and hardware were not actually provided to eligible recipients. 

Specific Findings of the Final Order (beginning at Bates # 000151, on

page 16). Finding 1 ¶ 53 — Code 92015 This sub - finding involves

only 1 claim, No. 61. CPT code 92015 designates the measurement of the

refractive state. DSHS asserted that there was no chart note verifying the

refractive state was measured. Dr. Bircumshaw provided an Airway Order

identifying the refractive state measurements taken on the patient, the date

those measurements were taken, and the date Airway shipped the resulting

glasses. DSHS asserted this documentation " is [ not] a chart note that

justifies the billing for a refractive state," though no authority defines what

does and does not constitute a " chart note." 

54 — Code 92082. This sub - finding involves only 1 claim, No. 316. CPT

code 92082 designates a visual field examination with interpretation and

report. Dr. Bircumshaw conducts this exam on a device that automatically

generates the interpretation and report. The report has an auto -date field

as well. The auto date field stated " 1998." Dr. Bircumshaw had
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handwritten the date May 4, 2005, on the top of the report. Without

explanation the Department asserted the handwritten date is insufficient to

overcome the auto - produced date. Thus the Department unilaterally

changed the medical record without any basis. 

s 55and 68 — Code 92310. This sub - finding involves 16 claims. CPT

code 92310 designates the fitting of contact lenses. The Department

presents two reasons for denial of these claims: 1) no evidence of prior

authorization, and 2) no chart note justifying delivery of the service ( a

requirement arbitrarily added by DSHS outside of the AMA definition of

CPT 92310, without publication or notice) 

DSHS acknowledged in its finding that the only claims under this

CPT code that require prior authorization are claims for repeated service

within 2 years. Final Order, ¶68. Airway Optical rejects and returns

orders for clients with unauthorized orders within the 2 year cycle, Exhibit

32, Billing Instructions, p. E. 2, so the assertion regarding prior

authorization is a red herring. Where the service was within the 2 year

cycle, the Airway Optical order includes the authorization number. See

claim # 190. Finally the authorization number is provided by DSHS

which retains the record. 

The first claim cited under this finding is claim # 8. The

Department does not discuss this claim on the record; however the

documentation is included on the record. The record for this claim

24



incudes both medical record notes and an Airway Order both identifying

the refractive measurements ( "fitting ") taken on the patient. 

This result is similar for the other claims cited in this finding

s 56, 69, 70, and 75 ( Airway form needed to be obtained from Airway) — 

Code 93240 and 92341. This sub - finding involves nearly two - thirds of the

claims in this matter. CPT code 92340 designates fitting of spectacles. 

Code 92341 designates fitting of bi- focals. Although the Department

asserts these codes as involving dispensing, the AMA defines this code as

Fitting of spectacles" and specifically recognizes that " supply of

materials is a separate service component; it is not part of the service of

fitting spectacles." American Medical Association, Current Procedural

Terminology, first cited in 1998 edition. The Department does not

provide citation for its assertion. The large majority of these claims

involve an Airway Order demonstrating the refractive measurement

resulted in the order of hardware. 

The Department variously asserts " An Airway bill is not evidence

the spectacles were actually dispensed." However, there have been no

patient complaints, and no complaints by Airway Optical. RP 6: 31. The

Department' s fraud unit identified no allegations of misconduct. The

Department provided no evidence the hardware that was ordered and

supplied by Airway was not delivered and the Department had full access

to Airway records to determine this fact. The Department asserted " To
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justify billing... a provider must document... [ including] facial

measurements, evaluating and adjusting the physical fit of the hardware... 

Final Order ¶69. Each Airway Order provides just such measurements. 

s 57 -59, 71, 84 — CPT code 92370. This sub - finding involved

approximately 10% of the claims. CPT code 92370 designates repair and

refitting spectacles. It is similarly limited to 92340 and 92341 in that the

AMA defined this code as specifically excluding dispensing. 

The Department tried to rewrite the code. Dr. Bircumshaw maintained a

stock of new Airway Optical frames allowed him to more quickly serve

patients with broken frames by re- fitting properly fitted lenses into a frame

on -hand, and then replacing the dispensed frame with the one provided by

Airway. The Department asserted that this practice does not qualify as

obtaining a frame from Airway. Instead, in order to have functional

glasses a patient was required to wait until the replacement frame arrived

in the mail; service on the spot with the exact same frame as the one that

will arrive in the mail many days later was not permitted without reference

to any WAC. The Department' s demand for form over substance was not

warranted by any regulation and was arbitrary and capricious. 

It 102 Interval between claims: The Department denied a number of

claims because it claimed to be unable to determine from the

documentation whether the proper interval occurred since the last similar

service. Final Opinion ¶102. The first section of claims is for CPT code
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99205. This CPT code was dismissed as an evaluation and management

code and is no longer on review. The Department' s own billing

instructions stated that Airway Optical confines that a hardware order falls

outside of the required waiting interval between orders. Department

Exhibit 32, p. E. 2. Medicaid patients change providers and fall in and out

of coverage eligibility with high frequency but are free to choose their

provider. The provider has no control over the frequency with which an

individual Medicaid patient requests new glasses and thus cannot be

penalized for the patient' s acts. It is unfair and needlessly punitive for the

Department to deny payment when documentation that the service met the

interval requirement and there is no showing that Airway was denied

payment or its payments recouped. 

The remaining findings involve a small number of claims or

findings that were dismissed. ( Findings 2 — 3b, ¶ s 76 -85 were dismissed). 

Dr. Bircurnshaw' s billing records more than adequately

substantiated that his services were provided, billed and the services

description were proper. No Airway Optical order was rejected because of

improper coding nor did the Department reject the initial payment request. 

The Department neither alleged nor cited any evidence that

services were not provided or that there was any concern with the quality

of service provided by Dr. Bircumshaw. The Department can cite no

damage that resultedfrom any of the alleged coding inadequacies. 
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There is a question of simple fairness here. The Department is

pursuing recoupment of 65% of all payments made over three years for

alleged technical violations without any allegation of harm to the public or

the department. There are no records of complaints by patients, no record

that services were not delivered and so the only logical conclusion is that

services were delivered. 

VI. ARGUMENT

A. Standard of Review

R.C.W 34. 05. 570 provides for review of the orders of an administrative

law judge. The statute provides: 

1) Generally. 
Except to the extent that this chapter or another statute

provides otherwise: 

a) The burden of demonstrating the invalidity of agency
action is on the party asserting invalidity; 
c) The court shall make a separate and distinct ruling on

each material issue on which the court' s decision is based; 

and

d) The court shall grant relief only if it determines that a
person seeking judicial relief has been substantially
prejudiced by the action complained of. 
3) Review of agency orders in adjudicative proceedings. 

The court shall grant relief from an agency order in an
adjudicative proceeding only if it determines that: 
a) The order, or the statute or rule on which the order is

based, is in violation of constitutional provisions on its face

or as applied; 

d) The agency has erroneously interpreted or applied the
law; 

e) The order is not supported by evidence that is
substantial when viewed in light of the whole record before

the court, which includes the agency record for judicial
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review, supplemented by any additional evidence received
by the court under this chapter; 
Or (i) The order is arbitrary or capricious." 

Issues that involve statutory interpretation are reviewed de novo. 

Dep' t ofEcology v. Campbell & Gwinn, LLC, 146 Wash.2d 1, 9, 43 P. 3d 4

2002). The fundamental objective in statutory interpretation is to give

effect to the legislature' s intent. Id. If a statute' s meaning is plain on its

face, the Court gives effect to that plain meaning as an expression of

legislative intent. State ex rel. Citizens Against Tolls v. Murphy, 151

Wash.2d 226, 242, 88 P. 3d 375 ( 2004). The Court discerns plain meaning

not only from the provision in question but also from closely related

statutes and the underlying legislative purposes. Id. If a statute is

susceptible to more than one reasonable interpretation after this inquiry, 

then the statute is ambiguous and the Court may resort to additional

canons of statutory construction or legislative history. Campbell & Gwinn, 

146 Wash.2d at 12, 43 P. 3d 4. 

The Court gives effect to all statutory language, considering

statutory provisions in relation to each other and harmonizing them to

ensure proper construction. King County v. Cent. Puget Sound Growth

Mgmt. Hearings Bd., 142 Wash.2d 543, 560, 14 P. 3d 133 ( 2000). The

Court avoids construing a statute in a manner that results in " unlikely, 

absurd, or strained consequences." Glaubach v. Regence BlueShield, 149

Wash.2d 827, 833, 74 P. 3d 115 ( 2003). 
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While substantial weight is given to an agency' s interpretation of the

law within its expertise, such as regulations the agency administers, 

Silverstreak, Inc. v. Dep' t ofLabor & Indus., 159 Wash.2d 868, 885, 154

P. 3d 891 ( 2007), Dep' t of Labor & Indus. v. Granger, 159 Wash.2d 752, 

764, 153 P. 3d 839 ( 2007), the Court is not bound by an agency' s

interpretation, and " deference to an agency is inappropriate where the

agency' s interpretation conflicts with a statutory

mandate." Id. "[ R] ules that are inconsistent with the statutes they

implement are invalid." Id. ( quoting Bostain v. Food Express, Inc., 159

Wash.2d 700, 715, 153 P. 3d 846 ( 2007)). 

B. 1. The Office of Administrative Hearings, its Board of

Appeals and the Trial Court erred when each refused to apply
Federal and State Medicaid payment policies that require

payment for covered, medically necessary services
substantiated by the State' s own medical records. 

a. The Administrative Law Judge and the Board of Appeals in its

final order erred when they refused to properly acknowledge
the State' s medical records, exhibits when upholding the audit
conclusions. 

b. The Administrative Law Judge, the Board of Appeals and the

Superior Court in its final orders erred when they refused to
acknowledge that the exhibits, medical records, chart notes and

patient records documented the provision of covered, medically
necessary optometric services. 

The Board of Appeals erred by conflating medical records with

payment authority. The Board of Appeals stated the two are " inseparably

intertwined" without ever establishing the traditional purpose of medical
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records within the medical field and without any consideration as to how a

relatively simple service of optometry would differ in the intensity of

documentation requirements from that of dentistry, or internal medicine or

cardiac surgery. This was the stated audit objective. 

Medicaid Defined

Medicaid is a federal program, under which the state and federal

governments share the cost of providing care for low income individuals. 

Crista Senior Community v. Department of Social & Health Servs. 77

Wash.App. 398, 400 -401, 892 P. 2d 749 ( 1995)( citing Diversified Inv. 

Partnership v. Department ofSocial & Health Servs., 113 Wash.2d 1 9, 

21, 775 P. 2d 947 ( 1989)). Under this joint program, the federal

government delegates authority to the states to administer Medicaid and to

devise their own reimbursement systems, provided the systems comply

with certain federal guidelines. Title XIX of the Social Security Act, 

codified at 42 U. S. C. 1396a, et seq. 

Federal Medicaid Payment Policies

The Medicaid and CHIP Payment and Access Commission

MACPAC) was established in the Children' s Health Insurance Program

Reauthorization Act of 2009, and its charge was later revised in the Patient

Protection and Affordable Care Act of 2010. Appointed by the U. S. 

Comptroller General, the 17 Commissioners have diverse backgrounds, 
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offer broad perspectives on Medicaid and CHIP, and represent different

regions across the United States. 

The Commission is a non - partisan, federal, analytic resource for

the Congress on Medicaid and CHIP. MACPAC is the first federal agency

charged with providing policy and data analysis to the Congress on

Medicaid and CHIP, and for making recommendations to the Congress

and the Secretary of the U. S. Department of Health and Human Services

on a wide range of issues affecting these programs. MACPAC Report to

the Congress on Medicaid and CHIP, June 2013, cover letter, accessed

June 26, 2013 at http: / /www.macpac.gov /reports. 

In 2011 the Medicaid and CHIP Payment and Access Commission

reported to Congress that there existed no sources that systematically and

comprehensively explain how states determine Medicaid payments or

evaluate whether or not payments meet statutory requirements and

promote value -based purchasing. MACPAC Report to the Congress on

Medicaid and Chip, March 2011, p. 154, accessed June 26, 2013 at

http: / /www.macpac.gov /reports. Medicaid payment policies are

developed by each state with federal review limited to the general

principles set forth in Section 1902( a)( 30)( A) of the Social Security Act. 

Id. That provision requires that provider payments be consistent with

efficiency, economy, quality, and access and safeguard against

unnecessary utilization. Id. Within Medicaid " Abuse" is defined as: 
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Provider practices that are inconsistent with sound fiscal, 

business, or medical practices, and result in an unnecessary cost to
the Medicaid program, or in reimbursement for services that are

not medically necessary or that fail to meet professionally
recognized standards for health care." 42 CFR 433. 304 and 42

CFR 455. 2." 

The Medicaid Integrity Program was established in the Deficit

Reduction Act of 2005 ( P. L. 109 -107). Program integrity is identified in

Title XIX of the Social Security Act (the Act) as an essential program

function, and all Medicaid programs must have " methods and procedures

relating to the utilization of and payment for care and services.... as may

be necessary to safeguard against unnecessary utilization of such care and

services and to assure that payments are consistent with efficiency, 

economy, and quality of care" ( 42 USC 1902( a) ( 30)). 

Section 1902( a)( 30)( A), codified as 42 USC 1396a ( 30)( A), is the

foundational statutory provision that governs federal review of state

payment methodologies by Medicaid. Id. p. 159 and the statute provides, 

42 USC 1396a( 30)( A): 

A state plan for medical assistance must] ( 30)( A) provide such

methods and procedures relating to the utilization of, and the
payment for, care and services available under the plan ( including
but not limited to utilization review plans as provided for in section

1396b( i)( 4) of this title) as may be necessary to safeguard against
unnecessary utilization of such care and services and to assure that
payments are consistent with efficiency, economy, and quality of
care and are sufficient to enlist enough providers so that care and

services are available under the plan at least to the extent that such

care and services are available to the general population in the

geographic area;..." 
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There are very few Federal regulations addressing Medicaid

payment policy. 42 CFR Subpart F addresses requirements for states

refunding of the Federal share of Medicaid overpayments to providers. It

is the only Medicaid regulation that defines overpayment. Accordingly

overpayment means the amount paid by a Medicaid agency to a provider

which is in excess of the amount that is allowable for services furnished

under section 1902 of the Act and which is required to be refunded under

section 1903 of the Act. 42 CFR 433. 304. 

The DSHS Board of Appeals mis- stated the Federal regulation

directing State Medicaid audits. The Board cited 42 CFR 447. 202. That

section specifies: " The Medicaid agency must assure appropriate audit of

records if payment is based on costs of services or on a fee plus cost of

materials." ( Italic added). The payments in this matter were fee -for- 

service not based on cost of materials. The Federal Statute directing

audits is actually 42 CFR 447.45( f) — Prepayment and Post - payment

Claims Review. Accordingly "( 2) The agency must conduct post - payment

claims review that meets the requirements of parts 455 and 456 of this

chapter, dealing with fraud and utilization control." 

Federal policy is directed toward ensuring payment is made for necessary

utilization and is consistent with efficiency, economy, and quality of care. 

There is no direction made or authorization established to withhold
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payment for any technical reason. Payment is made to providers when

they provide necessary service to eligible recipients. 

Summary of Federal Medicaid Payment Policy

At least as of 2011 there were no sources that evaluate whether

state payments meet statutory requirements. 
State policies are developed with Federal review to enforce the

principles set forth in Section 1902( a)( 30)( A) 

Section 1902( a)( 30)( A) directs state plans to safeguard against

unnecessary utilization and to assure that payments are consistent with

efficiency, economy, and quality of care

State Statutes and Regulations

Consistent with the generality of Federal policy guidelines, 

Washington State also characterizes Medicaid payment policy in general

terns. During the years of 2002 to 2006 the State of Washington defined

the tern "overpayment" for the purposes of Medicaid reimbursement in

chapter 43. 20B RCW, Revenue Recovery for Department of Social and

Health Services. Specifically " overpayment" means any payment or

benefit to a recipient or to a vendor in excess of that to which is entitled by

law, rule, or contract... RCW 43. 20B.010( 5). 

RCW 74.09. 200, Audits and Investigations, authorizes DSHS to

audit the records of providers of service and provides: 

The legislature finds and declares it to be in the public interest and

for the protection of the health and welfare of the residents of the

state of Washington that a proper regulatory and inspection
program be instituted in connection with the providing of medical, 
dental, and other health services to recipients of public assistance

and medically indigent persons. In order to effectively accomplish
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such purpose and to assure that the recipient of such services

receives such services as are paid for by the state of Washington, 
the acceptance by the recipient of such services, and by
practitioners of reimbursement for performing such services, shall
authorize the secretary or director, to inspect and audit all records
in connection with the providing of such services. 

The purposes of the authorizing statute are: 1) to protect the health

and welfare of the residents of the state; 2) to assure that the recipient of

such services receives such services as are paid for by the state; 3) to

assure acceptance by the recipient of such services; and 4) to assure the

acceptance of reimbursement for performing such services by

practitioners. None of these purposes suggest granting any authority to

DSHS to deny payment to practitioners for medically necessary services to

covered individuals for technical violations unrelated to the provision of

such service. 

The Department itself established a regulation providing the

guidelines for review of providers as authorized under RCW 74.09. 200. 

As authorized by chapter 74. 09 RCW, the medical assistance

administration (MAA) monitors and reviews all providers who furnish

medical, dental, or other services to eligible medical assistance clients. 

MAA determines whether the providers are complying with the rules and

regulations of the program( s) and providing appropriate quality of care, 

and recovers any identified overpayments. 

WAC 388 -502 -0230. 
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The regulation continues and specifies the 8 remedies available under the

regulation: 

3) MAA may determine that a provider's billing does not comply
with program regulations or the provider is not meeting quality of
care practices. MAA may do, but is not limited to, any of the
following: 
a) Conduct prepay reviews of all claims the provider submits to

MAA; 

b) Refer the provider to MAA's auditors ( see WAC 388- 502- 

0240); 

c) Refer the provider to Medicaid's Fraud Control Unit; 

d) Refer the provider to the appropriate state health professions

quality assurance commission; 

e) Impose provisional stipulations for the provider to continue

participation in medical assistance programs; 

f) Terminate the provider's participation in medical assistance

programs; 

g) Assess a civil penalty against the provider, per RCW 74. 09. 210; 
and

h) Recover any monies that the provider received as a result of
inappropriate payments. 

The regulation does not define " inappropriate payments." The

Federal authorizing statutes provide authority to the states only to

safeguard against unnecessary utilization and to assure that payments are

consistent with efficiency, economy, and quality of care. 1902( a)( 30)( A). 

By this authority inappropriate payments would be payments for

unnecessary utilization or inferior quality of care. Though neither is

questioned in this matter, the Department does allege " overpayments." 

RCW 43. 20B. 010( 5) defined " overpayment" as any payment or

benefit to a recipient or to a vendor in excess of that to which is entitled bi
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law, rule, or contract... " The rules for Medicaid payment policy are

described only in separate regulations, and in particular in WAC 182 -502: 

Administration of Medical Programs — Providers. The foundational

regulation for provider compensation under Washington Medicaid is

WAC 388 - 502 -0010, Payment — eligible providers defined: 

The department reimburses enrolled providers for covered

medical services equipment and supplies they provide to eligible
clients. 

2) To enroll a provider must sign a core provider agreement... The

department and each provider signing a core provider agreement
will hold each other harmless from a legal action based on the

negligent actions or omissions of either party under the terns of the
agreement." 

The general conditions of payment are provided in WAC 388 -502- 

0100: 

The department reimburses for medical services furnished to an

eligible client when all of the following apply: 
a) The service is medically necessary; 
b) The service is properly authorized
c) The provider bills according to the department rules and
billing instructions; " 

These two regulations codify a payment policy that is entirely

consistent with the federal guidelines; that is the department will

reimburse enrolled providers for medically necessary services

delivered by enrolled providers. Inappropriate payments, or

overpayments, would be for services not medically necessary, not properly

authorized or not " billed" according to departmental rules. Thus

reimbursement is dependent upon `Billing" according to departmental
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rules and billing instructions; not " documenting" according to

departmental rules. No other statute or regulation specifies the bases of

entitlement" to payment. 

Finally, WAC 388 -502 -0020 states that enrolled providers must

keep legible, accurate and complete charts and records to justify the

services provided to each client... including the following: 

i) Patient' s name and date of birth; 

ii) Dates of services; 

iii) Name and title of person performing the service, if other than
the billing practitioner; 
iv) Chief complaint or reason for each visit; 

v) Pertinent medical history; 
vi) Pertinent findings on examination; 

vii) Medications, equipment, and /or supplies prescribed or

provided; 

viii) Description of treatment (when applicable); 

ix) Recommendations for additional treatments, procedures, or

consultations; 

x) X -rays, tests, and results; 

xi) Dental photographs and teeth models; 

xii) Plan of treatment and /or care, and outcome; and

xiii) Specific claims and payments received for services

Other than this generic list of categories the department does not

provide any further guidance regarding what it considers adequate

documentation. The Department does provide certain guidance regarding

billing." For both Vision Care and General Physician Providers there are

specified Billing Instructions. The Vision Care billing instructions do not

address medical records at all. They do refer providers to the DSHS

General Information Booklet. Healthcare record requirements in the
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General Information Booklet are limited to the following quoted

statement: 

The complete list ofHealthcare Record Requirements can be found
in WAC 182 -502 -0020. (The same as WAC 388 -502 -0020) 

General Information Booklet; Understanding Policies Regarding
Enrolled Providers; page 12. 

This single WAC and its generalized categories provides the only record

keeping guidance for the provider, guidance that Appellant met with the

Department' s own " medical record." Washington' s Medicaid payment

policy provides that enrolled providers will be reimbursed for properly

authorized, medically necessary and provided covered service to eligible

clients, billed properly and reflected in the records. The Department

agreed to hold the provider harmless for negligent acts or omissions. 

Based on the Department' s own records, the federal standards and the

language of the regulations the Administrative decision as modified and

the Superior Court must be reversed. 

C. The Department' s Decision and the Appellate Division' s

modification of the decision are internally so inconsistent that the
remaining audit decisions requesting repayment of $224, 114. 64 out of

356,000 paid must be reversed. 

The department sought to recoup nearly 65% of all payments made

over the course of three years. It based its demand largely on the quality

of records kept by Dr. Bircwnshaw. The department did not claim the

services were not provided, or that they were medically unnecessary, or

that the beneficiaries were not eligible. There is no allegation of fraud or
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any intent to obtain payment for service not provided. The actual amount

in the audit before the Appellate Division reduction was $ 1 1, 703. 11

The audit' s projected sample of overpayments identifies those

overpayments in Appendix B. The appendix is useful because it provides

a finding number referring to the findings of fact in the ultimate

administrative law decision. The Appellate Division reversed as to

findings 2, 3A and 3B amounting to a total of 41 records or 10. 8% of the

audit. Exh. 20, Page 14, Bates # 677. This approach is inconsistent with

the result of leaving other records intact but not reversing the decision of

the administrative law judge. The actual amounts audited accounted for

11, 703. 11 of a total billed amount of $221, 001. 15 or 5. 29 %. Exh. 29, 

Page 4, Bates # 888. 

Of critical importance are the records denominated in the findings

under Findings number IA and 1B and in the appendices. Finding 1 A

referred to the absence of records. The state only reviewed 41 cases in

that category. In 10 or 24.39 % of the cases Airway Optical orders and

other records existed. With only 75% remaining it is well below the 95% 

confidence level state alleges it met. 

As for finding 1B, 128 cases or 98. 46% of the 130 cases reviewed

contained Airway orders. Of the combined total of 171 cases reviewed in

findings IA and I B, 138 or 80. 7% of the cases had Airway Optical orders
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as part of the exhibits. These exhibits were introduced by the state itself

and indexed herein at Appendix B. 

A representative example occurs where the department cites billing

for CPT code 92015, Determination of Refractive State. This procedure

involves the measurement of the deviance of an individual' s eyesight from

a standard. It directs the supplier of eyeglasses which prescription is

required. 

Dr. Bircumshaw' s records included the order he placed with the

department' s designated supplier indicating the refractive measurements

he derived and the date of the order. The department maintains this is

insufficient to substantiate that a refractive measure was taken. Bates

000151, Final Order, p. 16, ¶ 53. This is the type of discrepancy for the

vast majority of the funds the department seeks to withhold. 

Dr. Bircumshaw' s records also include his patient calendar

indicating which patients are seen at what times and dates. The calendar

dates correspond to the dates on order forms placed with the department' s

designated supplier. The department contends this is an inadequate record

to substantiate the timing of the visit and refractive measure. Id. 

Medicaid records are often comprised of multiple record forms, i. e. x -rays, 

nurses' notes, exam charts, lab reports and others. These medical records

are no different. Dr. Bircumshaw maintained sufficient records to

substantiate the services billed were provided. 
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The Department has no less than 8 options from which to choose in

responding to a provider it finds to be out of compliance with program

regulations or at risk regarding quality of care. WAC 388- 502 - 230( 3)( a- 

h). The question for the court is if it is the proper remedy for the

department to withhold payment or impose Draconian penalties for

medically necessary, covered services, when the department is required to

review records from a number ofsources to verify the service? The

Department' s approach ignores the controlling federal rules which

mandate payment for covered, medically necessary services to eligible

beneficiaries. 

D. The decisions of the Office of Administrative Hearings, its

Appellant Division and the Superior Court should overturned because

the Department' s failure to abide by Federal Medicaid payment rules
violated Appellant' s substantive due process rights, resulted in a

punitive confiscation and ignored the effect of audits' internal

inconsistencies. 

Punitive damages are not permitted in Washington unless

expressly authorized by the Legislature. Zuver v. Airtouch

Communications, Inc., 153 Wash.2d 293, 330, 103 P. 3d 753 ( 2004), citing

Barr v. Interbay Citizens Bank of Tampa, Florida, 96 Wash.2d 692, 699, 

635 P. 2d 441, 649 P. 2d 827 ( 1981). Damages are given as a

compensation or satisfaction to the plaintiff for an injury actually

sustained by him from the defendant. Spokane Truck & Dray Co. v. 

Hoe_fer Et U., 11 L.R.A. 689, 2 Wash. 45, 53, 25 P. 1072 ( 1891). They
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should be precisely commensurate with the injury, neither more nor less; 

and this whether it be to his person or his estate. Id. 

Compensatory damages are intended to redress a plaintiffs

concrete loss, while punitive damages are aimed at the different purposes

of deterrence and retribution. State Farm Mutual Automobile Insurance

Co. v. Campbell, 538 U. S. 408, 408 -9, 123 S. Ct. 1513 ( 2002). Because

civil defendants are not accorded the protections afforded criminal

defendants, punitive damages pose an acute danger of arbitrary

deprivation of property, which is heightened when the decision maker is

presented with evidence having little bearing on the amount that should be

awarded. Id. p. 409. 

DSHS neither alleged nor proved that it sustained any damage

from the alleged documentation inadequacies of Dr. Bircumshaw. 

Compelling Bircumshaw to pay 65% of his earnings back to the

Department without any allegation that services were not performed or

that there was any question of quality is both arbitrary and a punishment. 

The Department has not suffered any damage in this matter and damages

associated with punishment are not available as a remedy in Washington. 

E. Providing Service Without Compensation Generates an Unjust
Enrichment For the State

Washington Courts analyze restitution obligations in a manner

analogous to tort or contract, Davenport v. Washington Education

Association, 147 Wn.App. 704, 1726, 97 P. 3d 686 ( 2008). Unlike the law
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of conversion, which requires that the transferee have wrongfully received

the property of another, the law of restitution requires only that the

transferee have received the property of another under circumstances that

result in the transferee' s " unjust enrichment." Id. 

In the present matter the Department does not dispute that

medically necessary services were rendered to eligible beneficiaries. 

Thus, the Department obtained value for which compensation would serve

as consideration. Were the Department to retain that compensation, the

Department would receive value without cost. That cost would be borne

by Dr. Bircumshaw who would be left in the position of being

contractually obligated to provide services for which he would ultimately

not receive any compensation. 

There is nothing in the law or in the evidence presented to suggest

that a proper motivation for DSHS is to enlist medically necessary

services with the ability to withhold compensation for technical reasons

not associated with the quality or volume of service provided. 

F. DSHS Withholding of Payment is a Violation of Substantive
Due Process and Void As A Matter of Law

The Fourteenth Amendment of the U. S. Constitution holds that no

state shall deprive any person of life, liberty, or property, without due

process of law. Article 1, Section 3 of the Washington State Constitution

provides that no person shall be deprived of life, liberty, or property, 

without due process of law. The due process clause of the Fourteenth
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Amendment provides greater protection than does Article 1, Section 3, and

the federal constitution must prevail. Olympic Forest Products, Inc. v. 

Chaussee Corp., 82 Wn.2d 418, 421 -422, 511 P. 2d 1002 ( Wash. 1973). 

The Due Process Clause of the Fourteenth Amendment prohibits

the imposition of grossly excessive or arbitrary punishments on a

tortfeasor. Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532

U. S. 424, 433, 121 S. Ct. 1678, 149 L.Ed.2d 674 ( 2001); BMWofNorth

America, Inc. v. Gore, 517 U. S. 559, 116 S. Ct. 1589, 134 L.Ed. 2d 809

1996); see also id., at 587, 116 S. Ct. 1589. ( BREYER, J., concurring) 

This constitutional concern, itself harkening back to the Magna
Carta, arises out of the basic unfairness of depriving citizens of
life, liberty, or property, through the application, not of law and
legal processes, but of arbitrary coercion "). 

The reason is that "[ e] lementary notions of fairness enshrined in

our constitutional jurisprudence dictate that a person receive fair notice not

only of the conduct that will subject him to punishment, but also of the

severity of the penalty that a State may impose." Id., at 574, 116 S. Ct. 

1589; Cooper Industries, at 433, 121 S. Ct. 1678. 

To the extent an award is grossly excessive, it furthers no

legitimate state purpose and constitutes an arbitrary deprivation of

property. Pacific Mut. Life Ins. Co. v. Haslip, 499 U. S. 1, 19, 42, 111 S. Ct. 

1032, 113 L.Ed.2d 1 ( 1991). Defendants subjected to punitive damages in

46



civil cases have not been accorded the protections applicable in a criminal

proceeding. This increases our concerns over the imprecise manner in

which punitive damages systems are administered. We have admonished

that "[ p] unitive damages pose an acute danger of arbitrary deprivation of

property. State Farm Mutual Automobile Insurance Co. v. Campbell, 538

U. S. 408, 417, 123 S. Ct. 1513 ( 2002). The Courts concerns are heightened

when the decision maker is presented, as we shall discuss, with evidence

that has little bearing as to the amount of punitive damages that should be

awarded. Id. at 418. 

In light of these concerns, in BMW v. Gore, supra, the Court

instructed lower courts reviewing punitive damages to consider three

guideposts: ( 1) the degree of reprehensibility of the defendant's

misconduct; ( 2) the disparity between the actual or potential harm suffered

by the plaintiff and the punitive damages award; and ( 3) the difference

between the punitive damages awarded by the jury and the civil penalties

authorized or imposed in comparable cases. BMW ofNorth America, Inc. 

v. Gore, p. 575. These guideposts were reiterated in Cooper Industries, 

supra, and appellate courts were mandated to conduct de novo review of a

trial court's application of them to the jury's award. Cooper Industries, Inc. 

v. Leatherman Tool Group, Inc. 

In comparing punitive damages to compensatory damages in

Haslip, a fraud case, a ratio of 4—to - 1 was " close to the line" but did not
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cross the line. A 10 —to - 1 ratio was upheld in TXO Prod. Corp. v. 

Alliance Resources Corp., 509 U. S. 443, 460, 113 S. Ct. 2711, 2721 - 22, 

125 L.Ed.2d 366 ( 1993). 

In the present case DSHS has not alleged any damages at all. In

fact the Department expressly declined to consider whether services were

provided or not. DSHS asserted to Dr. Bircumshaw on the record that

nobody would even ask him if services were provided or not. It was not a

concern of the audit. 

Despite the Department dismissing any interest to investigate

whether any actual harm occurred, DSHS insists on demanding the return

of approximately 65% of all payments made over three years. Their

demand has no association at all with any actual harm, and it can only be

characterized as a punishment for alleged technical violations of

documentation guidelines, not regulations. 

The Due Process Clause of the Fourteenth Amendment prohibits

the imposition of grossly excessive or arbitrary punishments. Applying

the BMW v. Gore guideposts validates the grossly excessive and arbitrary

extent of the Departments imposition of punishment. The Supreme Court

instructed courts to determine the reprehensibility of a defendant by

considering whether: the harp caused was physical as opposed to

economic; whether the tortious conduct evinced an indifference to or a

reckless disregard of the health or safety of others; the target of the
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conduct had financial vulnerability; the conduct involved repeated actions

or was an isolated incident; and the harm was the result of intentional

malice, trickery, or deceit, or mere accident. State Farm Mutual

Automobile Insurance Company v. Campbell, 538 U. S. at 419. 

Bircumshaw did not cause physical harm. No economic harp is

even alleged. His conduct did not involve the safety of others or confront

a party that was financially vulnerable. There is no allegation of malice or

deceit. There is no alleged compensatory harm. For the third guidepost, a

comparison of the punitive damage and civil penalties from comparable

cases, there are no known comparable cases. 

VII. Conclusion and Request For Relief

Federal and State authority direct the Department to make payment

when medically necessary and covered services are provided to eligible

beneficiaries. The State' s own medical records confine that services

were provided. Denying payment in such a circumstance would generate

an unjust enrichment to the State. The Department' s demand for payment

without showing of any actual harm amounts to an unauthorized punitive

damage. The state' s demand for 65% of all compensation over three years

without any showing of actual hann is a violation of substantive due

process. This Court should reverse the Department and the Trial Court. 

Sufficient records were provided to substantiate medically necessary and
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covered service, properly authorized when required were provided to

eligible beneficiaries. 

The audit conclusions were not reasonably based on the evidence

and failed to meet the Department' s own reliability standard. The reversal

of certain findings, 3A and 3B, with the same records and facts as over 10

of the 1 A and 1B and 2 findings mandate reversal of this order. 

Submitted on the or.-- ( day of October, 2014. 

Peter Kram, WSBA # 7436

Attorney for Appellant
Kram and Wooster P. S. 

1901 South I Street

Tacoma, WA 98405

253- 272 -7929
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COURT OF APPEALS
DIVISION I

2014 OCT 214 PH I: 147

STATE OF WASHINGTON

NO. 45923- 0- 11

COURT OF APPEALS, DIVISION II

OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, NO. 13- 2- 07068- 1

Plaintiff /Respondent, ) 

v. ) 

HAROLD BIRCUMSHAW ) 

Defendant/Appellant. ) 

DECLARATION OF SERVICE BY MAIL

KNOW ALL PERSONS BY THESE PRESENTS: That I, Stacey McKee, the

undersigned, of Tacoma, in the County of Pierce and State of Washington, have declared and

do hereby declare: 

That I am not a party to the above - entitled action, am over the age required and

competent to be a witness; 

That on the 24th day of October, 2014, I placed in the United States Mail with first class

postage prepaid an envelope containing the following documents: 

1. Brief of Appellant, 



29 This Declaration of Service by Mail

Properly addressed to the following: 

Angela Coats McCarthy
Matthew Sailer King
P.O. Box 40124

7141 Cleanwater Dr SW

Olympia, WA 98504

I declare under penalty of perju

United States that the foregoing is true

Signed at Tacoma, Pierce Cou

ry under the laws of the State of Washington and of the

and correct. 

nty, Washington this 24th day of October, 2014. 

NFC6Le) VY\ (j6L( 
Stacey McKee

Kram, Wooster, P. S. 

1901 South I Street

Tacoma WA 98405

253) 272 -7929


